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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE 
SONITPUR :: TEZPUR

         Criminal  Appeal  No. 28(S-4) 2010.

Md. Gulzar Hussain …..      Accused Appellant.

                                -   Versus  -

       
State of Assam          ….     Respondent.

        Present :    Mrs. M. Nandi, AJS,
                                     Addl. Sessions Judge,
                                     Sonitpur, Tezpur.

Appearance  :

For  the  Appellant   :     Mr.K.P. Singh,
               Advocate.

                                                        
 
For the State         :    Mr. H.P.Sedai,

     Addl.Public Prosecutor.                   

                                                     
Date of  argument:   29-02-2012.

   Date of judgment :    14-03-2012.

                       J   U   D   G   M   E   N   T

1. This  appeal  is directed  U/s. 374 of Cr.P.C   against 

the  conviction  and  sentence  of  the  appellant/accused  Gulzar 

Hussain to undergo Rigorous Imprisonment for 3 (three)  months 

and to pay a fine of Rs.  500/-  i/d Simple Imprisonment for 15 

(fifteen) days  u/s.  498 A of IPC by the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur  by her Judgment and Order dated 

08-11-2010 passed in GR Case No. 1697 of 2006.   
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2. The fact of the case is that the respondent No.2 Musstt 

Habeza Begum is the wife of the appellant. She alleged in her FIR 

that the appellant demanded a loan of Rs. 20,000/- initially and Rs. 

10,000/- subsequently from her. Loan amount of Rs. 20,000/- was 

given but not the subsequent amount of Rs. 10,000/-. She paid Rs. 

20,000/- to the appellant to start a Pharmacy which was brought 

from  her  father.  As  the  respondent  No.  2  refused  to  pay  Rs. 

10,000/-  the appellant  assaulted her and drove her out from his 

house keeping her two children with him. Upon the facts above, 

the  GR  Case  No.  1697/06  was  instituted  against  the  appellant 

Gulzar  Hussain  U/s.  498  A  of  IPC.  After  completion  of 

investigation,  chargesheet  was  submitted  against  the  accused 

Gulzar Hussain U/s. 498 A of IPC. On receipt of the summon, the 

accused put his appearance before the Court and he was enlarged 

on bail. Charge was framed U/s. 498 A of IPC against the accused 

Gulzar  Hussain,  which  was  read  over  and  explained  to  the 

accused, to which he pleaded not guilty and claimed to be tried. 

After taking evidence of the witnesses and completion of trial, the 

learned Chief Judicial Magistrate, Sonitpur, Tezpur convicted the 

accused/appellant as aforesaid.  

3. Being highly aggrieved  and  dissatisfied  with  the 

said impugned order, Judgment and conviction, the  appellant has 

preferred this appeal on the following grounds : 

i) that the impugned judgment and order are illegal in as 

much as the ingredients constituting section 498 A of 

IPC are not proved; 

ii) for  that  the  evidence  adduced  failed  to  prove  the 

charge clearly and manifestly ; 
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iii) for  that  the  appreciation  of  the  evidence  on  record 

being one-sided and improper, the judgment and order 

can not  and ought not  to  have stood for a  moment. 

Hence, the judgment and order need to be set aside; 

iv) for  that  the  learned  Chief  Judicial  Magistrate, 

Sonitpur,  Tezpur  erred  in  considering  only  the 

evidence  in-chief  giving  a  complete  go-bye  to  the 

evidence of the respective witnesses in cross. 

v) For that the impugned judgment and order are further 

liable to be set aside, because of the facts that save and 

except the Investigating Officer, all other witnesses are 

interested witnesses. 

4. I  have  gone through the memo of appeal, evidenc of 

the witnesses recorded by the learned Trial Magistrate as well as 

the judgment and order passed on 08-11-2010 in GR Case No. 

1697 of 2006.    

5. Let me discuss the evidence of the witnesses in case of 

GR  Case  No.  1697  of  2006.  In  this  case  5  witnesses  were 

examined including the I.O.

6. On perusal of the evidence of the aforesaid witnesses, 

it is seen that  there are lots of contradictions in the statement of 

the  witnesses.  According  to  PW1-  informant  /victim  Habeza 

Begum,   she  got  married  to  the  accused  by  following  Muslim 

Customs of marriage. After their marriage they lived together as 

husband and wife for 2 years. During their conjugal life 2 children 

were born. After  2 years of their marriage, her husband demanded 

Rs. 20,000/- from her to start a pharmacy and asked her to bring 

such mony from her father. Accordingly, she brought such money 
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from her father’s house and thereafter she lead a peaceful married 

life for 3 years. After 2 years again, her husband  demanded Rs. 

20,000/- from her and asked her to bring such money from her 

parents. But this time she refused to bring such money from her 

parents. As such, the accused assaulted her and drove her out from 

his  house.  But  PW  2  who  is  the  father  of  the  victim  stated 

something different. According to him, after 3 years of married life 

between  his  daughter  Habeja  and  accsed  Gulzar,  the  accused 

demanded Rs. 20,000/-   from her daughter to start a pharmacy and 

his  daughter  informed him about  the  demand of  money by the 

accused and accordingly he paid the same. PW 2 further stated that 

on payment of Rs. 20,000/- his daughter lead a conjugal life with 

the  accused  peacefully  for  a  period  of  7  years.  After  that  the 

accused  demanded  again  Rs.  20,000/-  which  is  a  vital 

contradiction between the PW 1 and 2.  PW 3 Rohima Khatoon 

deposed in her evidence that father of the victim had given Rs. 

20,000/- to the  accused at the time of marriage between PW 1 

Habeza  Begum  and  the  accused  Gulzar  Hussain.  But  it  is 

interesting to note that PW 1 and 2 did not utter a single word on 

payment  of  RS.  20,000/-  to  the  accused  at  the  time  of  their 

marriage. 

7. It is noticed that there is some other contradictions in 

the complaint  petition and the  statement of  the victim recorded 

U/s.  164 Cr.P.C.  regarding demand of money. In the complaint 

petition,  the  informant  Habeza  Begum  stated  that  after  her 

marriage with the accused Gulzar Hussain she started to live in the 

house of the accused. After 2 years  of their marriage, her husband 

used to demand money and asked her to bring money from her 

parents. Once her father gave Rs. 20,000/- to the accused on loan. 
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But the accused did not  return the said money to her parents. After 

some days the accused demanded Rs. 10,000/- from her with the 

as mentioned in the complaint petition and asked her to bring such 

money from her parents. As she refused to bring such money from 

her parents she has been assaulted and ultimately she was driven 

out from her matrimonial home.  

8. The  statement  of  the  victim was  recorded  U/s.  164 

Cr.P.C wherein she stated that her marriage with the accused was 

held  about 10 years ago. After their marriage they lived together 

as husband and wife. Out of their conjugal relationship 2 children 

were born. After their marriage they led conjugal life peacefully 

for 2/3 years, thereafter her husband used to demand money and 

asked her to bring such money from her parents. But, the statement 

of the victim is silent  how much money was demanded by her 

husband  or whether she brought such money from her parent’s 

house. Subsequently she stated in her statement that her husband 

opened a pharmacy with the said money, but, it is not clear how 

much money the victim brought from her parents. It is also stated 

in  the  statement  of  the  victim  that  lateron  her  husband  again 

demanded Rs. 10,000/-. As she refused to bring such money her 

husband started to torture her and she received injuries on different 

p;arts of her body. Her husband married another girl and after that 

the torture towards her was increased. 

9. The  learned  counsel  for  the  accused/appellant  has 

argued before the Court  that  the evidence of demand of dowry 

could not be able to prove at all and if there had been a demand of 

dowry and ill treatement, the medical certificate can not be silent 

in respect of injury of the victim. 



6

10. It  is  true  that  the  victim  replied  in  her  cross-

examination that  she alleged infliction of injuries as a  result  of 

beating by her husband on right hand, on the back of her body, in 

her eyes and on stomach. According to the PW 2, her father, the 

victim sustained injuries on her body, hand and leg. PW 2 is silent 

whether he had seen any injury on the eyes of his daughter. One 

injury report of the victim is available in the record though Doctor 

was  not  examined  in  this  case.  From  the  injury  report  of  the 

victim,  it  is  seen that  the  Doctor  examined the  injured  Habeza 

Begum  on  22-11-06  at  about  10  a.m.  at  Gorubandha  State 

Dispensary and found no external  injury on her person.

 

11.   Another contention urged by the learned counsel for 

the  appellant that the complaint case was filed after several days 

of incident but the delay was not explained and the learned C.J.M, 

Sonitpur, Tezpur did not reflect the point on her judgment which 

caused prejudice to the accused/appellant. 

It  is  seen  from  the  complaint  petition  that  the 

occurrence took place on 02-10-2006 and before that date, but the 

complaint  case  was  filed  in  the  Court  on  07-10-2006  but  the 

complainant did not explain the cause of delay in filing the case 

either on her complain petition or in her deposition. It is also seen 

that on the same date i.e. on 07-10-06, the case was forwarded to 

O/C Missamari PS to register a case and investigate the same. But 

it appears that the case was registered by O/C, Missamari Police 

Station on 21-11-06 i.e. after 1 ½ months of filing/forwarding of 

the complaint case and after that the statement of the witnesses 

were recorded. The settled position of law is that it is the duty of 

the  complainant  to  explain  the  delay  in  filing  the  complaint. 

Failure will be read against him. 
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12.  Hon’ble  Supreme  Court  in  a  case  1979  Crl.L.J.  51 

(Gonesh Bhavan Patel  Vs.  State of Maharasthra)  held that  “the 

inordinate  delay  in  registration of  the  FIR and further  delay  in 

recording the statements of the material witnesses casts a cloud of 

suspicion on the  credibility  of  the  entire  warp and woof of the 

prosecution story.” 

13.  Thus, on overall re-appreciation of the entire evidence 

on record, I am of the considered opinion that the prosecution has 

failed  to  prove  the  charge  U/s.  498  A  of  IPC  against  the 

accused/appellant beyond all reasonable doubt and the trial Court 

has wrongly held the appellant guilty under the aforesaid offence. 

14. Resultantly,  the  appeal  filed  by  the  appellant  is 

allowed. The impugned judgment and order passed by the learned 

trial  Court  is  set  aside  and  the  appellant  is  acquitted  from the 

charge U/s. 498 A of IPC. 

15. Return   the   LCR  along   with   a   copy   of  this 

judgment  to  the  Court  below.

16. Given under my hand and seal of this Court, on this 

day, the 14th  day of March, 2012. 

   (M. Nandi)
                                                               Addl. Sessions Judge,
                                                                      Sonitpur, Tezpur.        
 Dictated and  
Corrected by me.

            (M. Nandi)
    Addl. Sessions Judge,
       Sonitpur, Tezpur.

Transcribed and typed by me. 

  (R. Hazarika)
Steno. 


